The Hague Convention 1980 was welcomed by the international community to resolve the emerging issue of international child abduction. The Convention is premised on the assumption that all child abduction is inherently harmful. Thus, it is generally in the best interests of children to be returned to the country of habitual residence as expediently as possible, restoring the status quo. Domestic violence victims do not fall within the typical abduction paradigm which the Convention was drafted to remedy. New Zealand courts have adopted a narrow approach to the "grave risk" defence, requiring the abducting party to prove that the country of habitual residence cannot adequately protect the child. This is rarely established due to comity. This approach therefore effectively blocks the discretionary inquiry, which only occurs once the defence is established, in which the Convention principles can be weighed against the welfare and best interests of the individual child, a consideration paramount in both domestic and international law. Domestic violence means it is unlikely that return will ever be in the child's welfare and best interests. A change in approach is suggested, under which consideration of the adequacy of the habitual residence's protection laws becomes a relevant consideration in the exercise of discretion. Consequently, all considerations are given due regard and the safety of young domestic violence victims is better assured.
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I Introduction
The Hague Convention on the Civil Aspects of International Child Abduction 1980 1 (the 'Convention') was aimed at resolving the global issue of international child abduction, exacerbated in recent times by technological advances in air travel, rising inter-racial marriages and a difficulty in adjudicating across geographical borders.
As the Convention was a welcomed development, "it has generally been insulated from the scholarly and critical examination to which any law should be subjected". 2 It is only in recent years that the Convention has sparked academic debate.
This paper explores the current approach by New Zealand courts to the "grave risk" exemption in cases of domestic violence. New Zealand courts, similarly to other jurisdictions, have adopted a narrow approach, requiring the abductor to show that the habitual residence cannot adequately protect the child, in order to establish the defence.
Due to the principle of comity, which emphasises respect for another nations legislative and judicial actions, it is rare courts will make such a finding. Thus, this approach effectively blocks the latter discretionary inquiry which balances Convention purposes and a child's welfare and best interests in deciding whether a return order should be made.
Whilst this aligns with Convention principles of deterrence, speedy return and a focus on forum over merits, victims of domestic violence are different to the "stereotypical offender" the Convention was drafted in accordance with, and consequently a different approach is needed.
This paper suggests evidence of domestic violence should suffice to establish the "grave risk" defence, with examination of the other country's legal system being considered in the exercise of discretion. This ensures the welfare and best interests inquiry is given due weight alongside other considerations, guaranteeing better protection for victims. The compulsory appointment of a lawyer for the child in these situations may also help to safeguard the child's welfare and best interests.
The legal framework including the drafting of the Convention, key purposes and its subsequent implementation in New Zealand will firstly be outlined, followed by a 1 Hague Convention on the Civil Aspects of International Child Abduction 1343 UNTS 89 (opened for signature 25 October 1980, entered into force 1 December 1983). 2 Miranda Kaye "The Hague Convention and the Flight From Domestic Violence: How Women and Children Are Being Returned by Coach and Four" (1999) 13 IJLPF 191 at 192. discussion on the relationship between the Convention and domestic violence. The core part of this paper will consider the current approach by New Zealand courts in domestic violence cases, with a brief comparison to overseas jurisdictions, and the consequent issues with this approach. The final paragraphs suggest an adjustment of approach and briefly examine the possible benefits and critiques of this.
II Legal Framework A Introduction to the Convention
International child abduction, put simply, refers to situations where a child is abducted (often by a parent) from their home country to another state. 3 Prior to the Convention, the legal position was unsatisfactory. 4 Children were abducted to countries with a different legal system, social structure and culture, with the physical distance exacerbating issues in locating the child and petitioning for return. 5 Necessity for a global solution and clear legal framework had become urgent by the 1970s, and the Convention was subsequently drafted. 6 It was previously unclear which law should govern the dispute, an issue fundamental in private international law. The Convention clarified the primary role of the country of habitual residence in determining issues of custody.
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The Convention streamlines the return process by providing a procedural framework which operates through the Central Authorities of each state. 8 The Central Authority, part of New 
B Purposes of the Convention
Article 1 of the Convention outlines the primary objects: securing prompt return of the child; and ensuring the rights of custody and access under the laws of one contracting state are effectively respected in the other. 13 The latter speaks to the principle of comity, reflecting the idea that any dispute on the question of a child's custody or residence should take place before the authorities in the country of habitual residence. 14 Whilst a desire to uphold international comity underpins the application of the Convention in this area, it is important to keep in mind that comity is implemented solely through courtesy and is not legally binding. 15 The Convention aims to balance the role of a merits inquiry and the need to respect legal relations which may underlie such situations.
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The summary return mechanism in the Convention refers to the prompt return of the child, aimed at mitigating the effects of the abduction on the child and providing a deterrent to any individuals contemplating abduction. 17 The general idea is that parents will be less likely to abduct if the child will be returned immediately. The aforementioned purposes are strongly reflected in the interpretation and enforcement of the Convention.
C Implementation in New Zealand and Framework of a Claim
The Convention had strong bipartisan support from the New Zealand government, with statements in Parliament accentuating the cruelty of child abduction and strong need to amend the inadequate current law. 21 The New Zealand Law Society also supported the adoption of the Convention, expressing the hope that it would bring considerable improvement to a unsatisfactory area of law. Thus, New Zealand's domestic legislation stresses the fundamental principle that the welfare and best interests of a child should be a paramount consideration. 42 Clearly, a child's welfare and best interests require protection from all forms of domestic violence.
III Domestic Violence and the Convention
Global problems have been created by the Convention drafters omission of domestic violence and other contemporary trends from the abduction paradigm. 43 Despite the realisation abductors may be fleeing from domestic violence, almost no attention has been given to what the law's response to these abductions should be. 44 Quillen comments that whilst there has been a positive trend emerging in regard to recognising the unique position of domestic violence in proceedings, it remains uncertain whether this progress will 37 Danielle Bozin-Odhiambo "Constructing "the best interest of the child" legal standard: Hague Abduction Convention return proceedings and beyond" (2014) 
IV Current Approach by New Zealand Courts and Overseas Jurisdictions to the "Grave Risk" Defence A Approach by New Zealand Courts
Although every situation of international child abduction is factually distinct, the approach by New Zealand courts in situations involving domestic violence is analogous across cases.
Though not explicitly stated in the Convention, it is judicially settled in New Zealand that the requisite grave risk in s 106(1)(c) must be associated with the risk of return of the child to the home country rather than return to the other parent. 47 Therefore, in order to establish the "grave risk" exception, the abducting party must establish that the habitual residence is incapable of protecting the child from future harm. 48 The unanimous decision of the Court of Appeal in A v A, one of the leading cases in this area, commented that where a system of law of the country of habitual residence makes the best interests of the child paramount and provides mechanisms by which the best interests of the child can be protected, it is for the courts of that country and not the country to which the child has been abducted, to determine their best interests. 49 The High Court recently confirmed that this remains an accurate statement of New Zealand law, adding that the establishment of this is not an easy task. 50 The principle of comity constrains judges from allowing the defence in situations of domestic violence as it is seen to be saying the judicial system of the habitual residence is unable to protect the child on return.
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The narrow approach of New Zealand courts to the "grave risk" defence can be illustrated in a number of recent cases. Venning J in ASM v DPM stressed that in order to establish the "grave risk" defence, the father needed to show both a risk of harm and that the courts in Bulgaria will not protect the proper interests and welfare of A. 52 Venning J went on to suggest that the court must presume, in the absence of evidence to the contrary, that Bulgaria, as a contracting state to the Convention, will have a family law system capable of protecting children. 53 Thus, there appears to be a presumption that contracting states will have adequate legal systems to protect children, further restricting the defence and making the task of establishing it even more insurmountable for the abductor. Dreadman v Loche, drawing on HJ v Secretary for Justice and A v A, outlined key principles which should be considered in these types of cases. The Convention is concerned with the appropriate forum for determining the best interests of the child, with focus on the situation of the child and not the abductor. 54 The person seeking to rely on the defence must satisfy the court that return to the country will threaten the child's safety because protection cannot be provided for the child upon return. 55 Such considerations are deliberated against a framework which strongly endorses return.
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It is only after the defence is established that the court will weigh all relevant factors to determine whether to exercise their residual discretion and order return. When the discretionary inquiry arises, courts weigh the Convention purposes (prompt return being in the general best interests of the child, deterrence, comity between contracting states) alongside the circumstances of the case which established the defence, and the wider consideration of a child's rights and welfare, confirmed by the majority of the Supreme Whilst these cases indicate a willingness of courts to engage in a welfare and best interests inquiry, this requires the abductor to successfully establish s 106(1)(c), which acts as a precursor to the discretion exercise.
We can see that incompatibility exists between promoting comity between contracting states on the one hand, and on the other, the need to adequately protect a child via assessing the individual child's best interests during proceedings. The narrow focus on adequacy of a habitual residence's child protection laws effectively blocks the discretionary inquiry and this incompatibility is most often resolved in favour of facilitating comity.
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B Overseas Approaches
Whilst generally analogous, other jurisdictions seem to be beginning to recognise the central role child protection and the interests inquiry should play in proceedings. A possible reason for this may be the impact of UNCROC, or perhaps a greater judicial willingness in interpreting and applying the law in a manner consistent with prioritising protection.
Australian judges assess the habitual residence's child protection laws, considering whether protective legislation in the requesting state is functioning and implemented in practice, not just in theory. 60 In some respects, this may be seen to go beyond the New Zealand approach, which in the absence of evidence to the contrary, seems to presume other contracting states will have adequate child protection laws.
England has also adopted a comparative approach. In Re E, the Supreme Court discussed that where allegations of domestic violence are made, courts firstly inquire whether a grave risk exists and, secondly, how the child will be protected from this risk, considering the protection mechanisms in the habitual residence. 61 However, it was acknowledged in this decision that tension exists between "the inability of the court to resolve factual disputes between the parties and the risks that the child will face if the allegations are in fact true".
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In recent times, the English judiciary has acknowledged that the need for swift return under the Convention must be subject to considerable qualifications, with increasing recognition that the objective of prompt return must not be allowed to outweigh the best interests of the child. 63 Baroness Hale remarked in Re D that it is inconceivable that a court which reached the conclusion there was a grave risk would nevertheless return the child to face that fate. 64 The House of Lords stressed it was not the policy of the Convention that children should be put at serious risk of harm. 65 Perhaps England is beginning to recognise the flaws in the current approach and the importance of prioritising protection. Consideration of other jurisdictions may be seen as allowing some scope for New Zealand to reconsider its current interpretation and application of the Convention. As consistency is of central importance when applying international agreements, it is promising to see other convention states beginning to recognise the importance of prioritising protection, rather than strictly enforcing prompt return in domestic violence situations, where it is of lesser significance. At first blush, the "grave risk" defence appears a useful mechanism for domestic violence victims, however, in practice, the narrow approach by courts allows allegations of serious violence to be marginalized in favour of the inquiry into the adequacy of a habitual residence's protection laws.
V Issues with the Current New Zealand Approach
B Protection of Victims
Simply because a country has protection laws in place does not mean domestic violence victims are not at risk of harm if a return order is made. The current approach of New
Zealand courts fails to recognise this.
The courts should not limit an inquiry to the protection offered by the country of habitual residence, but ought to also consider the lethality of the batterer. Kaye argues that a court ordering return due to a finding that the habitual residence has adequate protection laws would seem particularly ironic to those women who have fled the country precisely because the courts and community failed to take necessary steps to protect them from abuse or hold the abuser accountable in the first place.
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Return to a habitual residence may cause further psychological damage to children.
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Whilst a country may be able to protect a child from explicit physical risks, the authorities lack the "potent weaponry to protect the child against deep-seated psychological harm occasioned by return to the country where the abuse occurred". with the children. 85 Such anxiety and stress associated with return may only be able to be avoided by a non-return order.
The reality is that no legal system can ever fully protect women and children from violence. 86 Once the truth of this statement is realised, it becomes clear that our current approach to the "grave risk" defence, focused on the mere presence of protection mechanisms, will not adequately protect victims of domestic violence.
C Authority and Convention Purposes
Judge Ellis has stated there is simply nothing in the Convention which suggests the defences should be applied in such a reluctant or restrictive way. 87 The adoption of this narrow approach is especially surprising in these cases, as the background to the child's abduction is far removed from the type of mischief targeted by Convention drafters. 88 In situations where the abducting parent is fleeing from domestic violence, the purposes of the Convention become significantly less relevant.
Kaye commented that the "risks of harm and trauma to the child will vary depending on the methods, motive and character of the abductor". 89 The summary return mechanism operates on two key assumptions; first, that summary return is in the best interests of the child; and secondly, that all child abduction is harmful. 90 By requiring the abducting party to show that the habitual residence lacks the ability to adequately protect the child on return, the court is effectively reinforcing the belief that all child abduction is harmful and speedy return is the best option. In cases of domestic violence, the harm caused by the abduction is likely inconsequential in comparison to the abuse which occurred in the country of habitual residence. Logic suggests that a child secure in the knowledge that they will not be forced to return to the place of abuse will inhibit a different psychological profile after abduction than a child abducted from a primary caregiver and forced to live 
D Procedural Unfairness
King commented that, procedurally, applicants for, and parties opposing, return of the child are treated unequally in a number of significant respects. 94 Although this was in response to United Kingdom proceedings, the similarity in approaches mean the same procedural difficulties are likely faced by New Zealand applicants.
The return proceedings are likely fair in the case of the typical abduction paradigm.
However, in "grave risk" cases, the current approach by New Zealand courts places an unfair onus on the abductor. After proving the grave risk produced by the domestic violence, abductors must then "confront the even more challenging task of proving the practical inadequacy of the laws of the other country, all in a context where courts readily 91 Weiner, above n 44, at 619. 
E Welfare and Best Interests of the Child Inquiry
Generally, there were high levels of support in Parliament for the introduction of the Convention. However concern was raised that the courts discretion may not be wide enough to prevent a court from returning a child to a detrimental situation, especially given the fundamental principle in New Zealand law that the welfare of the child is paramount.
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Section 4 of COCA outlines that a child's welfare and best interests ought be a paramount consideration, but section 4(4) stresses this paramountcy does not limit the Convention provisions, seemingly mitigating the importance of a child's welfare and best interests in these inquiries. It seems strange to rely on another country to prioritise a child's welfare 95 Quillen, above n 45, at 631. 96 Mockett, above n 3, at 212. 97 Weiner, above n 44, at 695. 98 Boshier "Care and Protection", above n 48, at 68. 99 (15 May 1990) 570 NZPD 1541 (accessed via www.vdig.net).
and best interests whilst we allow it to be overtly excluded from our own Convention inquiries.
Caldwell has suggested that the future viability and public acceptance of the Convention could be placed at risk if a more child-centred approach is not adopted. 100 This is relevant due to the increased international and domestic awareness of the importance of children's rights. It cannot be allowed to treat a child as a legal object so that they become invisible inside the mechanisms of the Convention. 101 By considering children an indistinguishable group and dictating that summary return is in their best interest, there is little scope for consideration of the individual child.
There is a key tension between the summary return mechanism, which favours the perceived general interests of the child, and the fundamental principle in New Zealand family law and art 3 of UNCROC that the welfare of the child should be paramount.
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Courts are beginning to recognise the importance of considering the welfare and best interests inquiry, however if this is not considered until the latter discretionary exercise, then the child's interests are not a paramount consideration. Due regard may not even be given to the child's welfare and best interests as the current approach by New Zealand
Courts in establishing the "grave risk" defence in the first place effectively blocks the latter discretionary stage.
VI Suggested Changes in Approach
This section offers suggested changes to the current approach via reconsidering the structure of the inquiry, attempting to mitigate some of the aforementioned issues.
A Establishment of the "Grave Risk" Defence and the Exercise of Discretion
Tapp posed the question of whether a Convention premised on conditions and legal concepts which existed in 1980 can remain viable in the 21st century? 103 The Convention provides a legislative framework for, and streamlining of the return process, which can facilitate expedient return. However, these benefits are most notably witnessed in those paradigm cases the Convention was drafted to resolve. Domestic violence victims do not fit into this typical abduction paradigm, making the current approach unsatisfactory.
An entire reworking of the Convention text would be problematic on a range of levels, requiring compromise by the international community. A better approach might be a reconsideration of the way we currently interpret and implement the Convention. Changes should occur within the current framework via changing practices, thus avoiding having to develop a new Convention when the existing one generally works well in paradigm cases.
Mockett commented that the best way to conform to UNCROC and fundamental family law principles is for courts to move towards a more flexible approach which would allow for situations in which an order for return can be refused where it is clearly not in the best interests of the child. in interpretation to adequately reflect current state practice. 107 Mockett also referred to the Vienna Convention as providing the opportunity to adapt the current application of the Convention to meet the changing context of child abduction. 108 However, she stressed that a "balance must be struck between allowing the Convention to respond to changes in society and ensuring the essential elements of the Convention remain functional". 109 Due to societal changes and increasing emphasis on the importance of the protection of domestic violence victims and rights of a child, variation in the approach to the "grave risk" defence should be justifiable. The shift in interpretation of overseas contracting states, as discussed, seems to indicate practice is changing. Indeed the New Zealand Law
Society remarks there seems to be a softening of judicial interpretation of the Convention principles in cases where domestic violence is raised, perhaps accredited to a growing judicial awareness of safety concerns for children and the shift in the abductor profile.
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A shift in practice in the way the courts currently implement the defence is needed. The key barrier for domestic violence victims currently is establishing the habitual residence has inadequate protection laws. Once the necessity to show this is removed from the establishment of the "grave risk" defence, and shifted into the discretionary inquiry (thus still given due consideration), the protection of victims will be better safeguarded.
B Appointment of Lawyer for the Child
The making of a return order in domestic violence situations is likely not in the welfare and best interests of the individual child. The compulsory appointment of a lawyer for the child in these proceedings may act as another means by which the child's welfare, best interests and protection can be promoted. Authority functions and importance of speedy proceedings. 113 There is possibility for lawyers to be involved, but this is not reflectively implemented in practice.
It would be encouraging to see the compulsory appointment of a lawyer for the child in Convention proceedings where domestic violence allegations are raised. Alongside the reconceptualization of the factors to be considered in establishing the "grave risk" defence, this is another potentially valuable mechanism to ensure the paramountcy of a child's welfare and best interests.
VII Benefits and Critiques of the Suggested Changes in Approach
The proposed shift of the position of the adequacy inquiry into the exercise of discretion, and compulsory appointment of lawyer for the child in all cases involving domestic violence allegations will help to mitigate the issues with the current approach. It is also useful to briefly consider possible critiques this shift may attract and how these may be justified or mitigated.
A Protection of Victims
The suggested approach offers better protection for victims. Close physical proximity created by the return order puts children at risk of both physical and psychological abuse.
Moreover, if the abuser has a history of breaching protection orders, it is impossible for the habitual residence to guarantee the safety of victims. Even if harm is not to the child directly, the effects of emotional abuse on children witnessing family violence are well documented. 114 Rather than a limited inquiry, the meaningful test should be to inquire whether the children are safe in fact.
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At its heart, the Convention aims to protect children. Since the Convention was enacted, the strength of the best interests of the child has formidably increased, thus increasing the space for national authorities to interpret the exemptions more flexibly and widely in line with this. 116 A wider approach allows for greater consistency with international and domestic child-centred law, promoting the paramountcy of a child's welfare and best interests. The adequacy consideration will occur alongside the welfare and best interests inquiry rather than acting as a prerequisite. A child should not be returned where it is clear that return will cause harm, does not provide any benefit to the child, and is clearly not in their welfare and best interests. there should be no weighing of these principles, with the exception of s 5(a). Parliament used the language courts must protect a child from all forms of violence from all persons including members of a child's family. 119 This suggests the protection of children is of the utmost importance in the welfare and best interest's inquiry. The shift of inquiry ensures that this consideration is given due weight, better upholding domestic and international law, and in cases where it is clearly not in the child's welfare and best interests for a return order to be granted, their protection will be ensured.
B Evidential Issues
The suggested approach can help to mitigate evidential issues. Under the current approach, it is rare that the abducting party will be able to prove that the habitual residence lacks adequate protection laws, thus rarely evoking the wider discretionary stage. 
II Deterrence
In order for the Convention to work, signatory countries must hold fast the primary objective of immediate return of children wrongfully removed, as anything less would obliterate the underlying intent and purposes of the Convention, notably deterrence.
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There are several issues with deterrence and other Convention goals being used to justify retaining the status quo. Tapp comments that the Convention is not an effective deterrent as few people act entirely rationally under stress. 129 Where a violent relationship breaks down, people are more likely to base their actions on their emotional needs and protection of their children, rather than on strict conformity with the law. Deterrence assumes that discouraging international child abduction is a categorically desirable goal, however the change in the atypical abduction scenario suggests this is no longer the case. 130 The shift in approach will lengthen proceedings, mitigating administrative efficiency, however, this is arguably justifiable as it will be limited to cases involving allegations of domestic violence.
The goal of child safety, interwoven into the fabric of the "grave risk" defence, must patently trump the more general Convention goals of deterrence and speedy return, with courts refraining from getting preoccupied by the need to make an example of the parents behaviour. 131 This argument is strengthened by the unique nature of domestic violence cases which was not given due consideration in the drafting process, thus not reflective in the Convention purposes.
D Consistency with Other Jurisdictions
Chambers J stressed in White v Northumberland that Hague Convention disputes ought to be determined on a uniform international basis. 132 The potential implications of allowing inconsistent application has been suggested to result in an undermining of the requiring knowledge of overseas practices.
Despite the importance of international consistency, states have implemented and interpreted the Convention in diverse ways. Caldwell indicated that the "most cursory study of overseas jurisdictions reveals quite wide national variations in state and judicial practices", most clearly illustrated in the "striking divergences in return rates". 134 The issue of the treatment of domestic violence victims was raised at the last Special Commission, so perhaps a global shift in approach is required. As the suggested change in approach still features an inquiry into the adequacy of the habitual residence's child protection laws, albeit at a later stage in the proceedings, it is arguably still consistent with overseas approaches, though it is relaxing the conventional narrow approach to establishing the defence. The earlier paragraph on overseas approaches suggests a change in interpretation is already underway in other Convention states.
VIII Conclusion
Domestic violence cases are of a different nature to the typical paradigm abduction cases which the Convention was drafted to remedy. The current court approach to s 106(1)(c) in cases of domestic violence is unduly narrow, and effectively blocks the exercise of discretion where the child's welfare and best interests may be considered. An inquiry which shifts the consideration of the adequacy of a habitual residence's protection laws into the exercise of discretion allows all factors to be given due consideration, ensuring that the protection of children is paramount.
This paper has briefly contextualised the Convention and considered its implementation in New Zealand. It explains how New Zealand and overseas courts have approached the "grave risk" defence in cases of domestic violence, critiquing such an approach for blocking the welfare and best interests inquiry and failing to adequately protect victims.
Drawing authority from statements in case law and the Vienna Convention, a shift in the current implementation of the Convention was suggested, and the benefits and critiques of this were examined. Whilst there is a risk that the fundamental purposes of the Convention may be undermined, such a shift in approach would be limited to domestic violence cases, and such mischief was not originally contemplated by drafters of the Convention anyway.
As Lubin stresses, "it is imperative that the Hague Convention remain current to address today's trends rather than yesterday's presumptions". 135 Contrary to entrenched belief, not all international child abduction is inherently harmful. Child victims of domestic violence
should not be made to suffer for the sake of general deterrence. 
